
















Footnotes
1 The Court dismissed all claims against Jerry Farrell, Jr. Ruling at 11, ECF No. 157. The Court also granted judgment on

the pleadings in the City's favor as to Plaintiffs' claims under 42 U.S.C. § 1983. ECF No. 128; Defs.' Ex. JJ at 43-44. The
only remaining claim against the City is intentional infliction of emotional distress. See Fifth Amend. Compl. ¶¶ 74-75.

2 The facts set forth herein are undisputed unless otherwise indicated. The Court deemed admitted all properly-supported
allegations in the Middletown Defendants' Local Rule 56(a)1 Statement (ECF No. 163-2) that were not denied in Plaintiffs'
Local Rule 56(a)2 Statement (ECF No. 169-2) with specific citations to record evidence that actually contradicted the
allegations. See D. Conn. L. Civ. R. 56(a). The Court disregarded Plaintiffs' “Statement of Material Facts in Dispute as
to Middletown Defendants” (ECF No. 169-2 at 7-14) because none of the statements therein is followed by a specific
citation to record evidence, and therefore the statement does not comply with Local Rule 56(a)3's requirement that “[e]ach
statement of material fact ... by an opponent in a Local Rule 56(a)2 Statement ... must be followed by a specific citation
to (1) the affidavit of a witness competent to testify as to the facts at trial and/or (2) evidence that would be admissible
at trial.” D. Conn. L. Civ. R. 56(a)3 (failure to provide specific citations “may result in the Court deeming certain facts
admitted in accordance with Local Rule 56(a)1 or in the Court imposing sanctions, including ... when the opponent fails to
comply, an order granting the motion [for summary judgment] if the undisputed facts show that the movant is entitled to
judgment as a matter of law.”); cf. Amnesty Am. v. Town of W. Hartford, 288 F.3d 467, 470 (2d Cir.2002) (“Fed.R.Civ.P.
56 does not impose an obligation on a district court to perform an independent review of the record to find proof of a
factual dispute.”); Ryder v. Wash. Mut. Bank, F.A., 501 F.Supp.2d 311, 314 (D.Conn.2007) (court not required to “dig
through a voluminous record, searching for material issues of fact without the aid of the parties”) (internal quotation marks
and citations omitted). Over eleven months after Plaintiffs' Local Rule 56(a)2 Statements were due, they filed amended
versions (ECF Nos. 218 and 220) to add record citations to their statements of disputed facts. The Court disregarded
these submissions as untimely.

3 DeVecchis used “tyler@publicct.com” as an e-mail address. See Pls.' Ex. 19, Ex. C, ECF No. 188-4.
4 Plaintiffs' denial of this allegation does not comply with Local Rule 56(a)3, which provides that “[t]he ‘specific citation’

obligation of this Local Rule requires counsel ... to cite to specific paragraphs when citing affidavits ....” D. Conn. L. Civ.
R. 56(a)3. Plaintiffs' “passim” citation does not comply with the rule. See Pls.' Stmt. ¶ 20. As a result, the allegation is
deemed admitted. See D. Conn. L. Civ. R. 56(a)3.

5 Plaintiffs deny this assertion, but the evidence to which they cite does not controvert it. See Pls.' Stmt. ¶ 30; Pls.' Ex.
9 ¶¶ 3-5.

6 Plaintiffs' denial of this allegation fails to comply with the specific citation requirement of Local Rule 56(a)3 because it
does not cite to specific paragraphs of the cited affidavit. See Pls.' Stmt. ¶ 33. As a result, the allegation is deemed
admitted. See D. Conn. L. Civ. R. 56(a)3. Moreover, DeVecchis confirmed at his deposition that “the big issue discussed



at that meeting was that there was a cease & desist order issued” and that “the parties were trying to find a way to resolve
those zoning issues[.]” DeVecchis Dep. at 71. “It is beyond cavil that ‘a party may not create an issue of fact by submitting
an affidavit in opposition to a summary judgment motion that ... contradicts the affiant's previous deposition testimony.’
” Bickerstaff v. Vassar Coll., 196 F.3d 435, 455 (2d Cir.1999) (quoting Hayes v. New York City Dep't of Corr., 84 F.3d
614, 619 (2d Cir.1996)).

7 Plaintiffs' denial of this allegation fails to comply with the specific citation requirement of Local Rule 56(a)3 because it
does not cite to specific paragraphs of the cited affidavits. See Pls.' Stmt. ¶ 38. As a result, the allegation is deemed
admitted. See D. Conn. L. Civ. R. 56(a)3. While DeVecchis claims that a police report describing the events of November
27, 2009 at Public is “a complete fabrication and lie,” Pls.' Stmt. ¶ 38, he cites an affidavit in which he attests, “[i]t is my
belief that much of the information in the report is inaccurate, and likely fabricated.” Pls.' Ex. 3 ¶ 4. DeVecchis's belief
and speculation do not create genuine disputes of material fact. See Fed. R. Civ. P. 56(c)(4) (affidavit must be made on
personal knowledge); Patterson v. Cty. of Oneida, N.Y., 375 F.3d 206, 219 (2d Cir.2004) (“The Rule's requirement that
affidavits be made on personal knowledge is not satisfied by assertions made ‘on information and belief.’ ”); Kerzer v.
Kingly Mfg., 156 F.3d 396, 400 (2d Cir.1998) (“Conclusory allegations, conjecture, and speculation ... are insufficient to
create a genuine issue of fact.”). In any event, at his deposition, DeVecchis confirmed that Public hosted two birthday
parties, a band, and a disc jockey from a local radio station. DeVecchis Dep. at 98:21-25. See Bickerstaff, 196 F.3d at 455.

8 Plaintiffs' denial of this allegation fails to comply with the specific citation requirement of Local Rule 56(a)3 because it
does not cite to specific paragraphs of the cited affidavits. See Pls.' Stmt. ¶ 39. As a result, the allegation is deemed
admitted. See D. Conn. L. Civ. R. 56(a)3. DeVecchis attests that he does not remember hiring a private duty officer for
December 27, 2009, Pls.' Ex. 3 ¶ 12; he does not attest that no private duty officer was present at Public that day. Even if
he did, that claim would not create a genuine dispute of material fact. See Bickerstaff, 196 F.3d at 455. At his deposition,
DeVecchis did not dispute that a Middletown police officer was working at Public that day, and that it was his responsibility
to make arrangements to hire private duty officers. DeVecchis Dep. at 95 (“There would be no one else at that time that
would have done it besides myself.”). He testified that he believed that December 27, 2009 was the first time he had hired
a private duty officer. Id. at 98. He testified that the private duty officer who worked at Public on December 27, 2009 was
a tall, Caucasian male, 42 to 45 years old, with dark hair. He had a pleasant experience with him. Id.

Plaintiffs also cite communications from Lieutenant Desmond, which responded to Plaintiffs' counsel's request for
records of Middletown police officers on private duty for December 27 and 28, 2009, and which indicated that no private
duty was scheduled for December 27. Pls.' Stmt. ¶ 39; Pls.' Ex. 26. However, Officer Dirga was scheduled for private
duty on December 26, 2009, arrived at Public before midnight, and worked into the early morning hours of December
27. Amend. Desmond Aff. ¶¶ 11-12, ECF No. 214-1. As a result, his private duty shift was “booked” to December 26,
id. ¶ 13, and the record of that shift, Defs.' Ex. WW, was not responsive to Plaintiffs' request for private duty records for
December 27 and 28. Officer Dirga's incident report is dated December 27, 2009 at “01:19.” Defs.' Ex. S. It describes
an altercation that took place at “0010 hours” and another that took place at “0032 hours[.]” Id.

9 This allegation is deemed admitted as a result of Plaintiffs' failure to comply with Local Rule 56(a)3's specific citation rule
requiring citation to particular paragraphs within affidavits. The Court hereinafter deems admitted all properly-supported
allegations that Plaintiffs denied without satisfying the specific citation requirement.

10 In addition to deeming this admitted as a result of Plaintiffs' failure to comply with Local Rule 56(a)3's specific citation
requirement, the Court notes that the evidence to which Plaintiffs cite to dispute this allegation is DeVecchis's affidavit
where he ponders, “How do you leave an entire town unattended by police?” Pls.' Ex. 3 ¶ 31.

11 DeVecchis attests that “[b]y March 8, 2010, the surveillance cameras were up—although the defendants complained it
was not the way they wanted the cameras installed. There was a sign up which said: ‘Dress Code.’ ” Pl.'s Ex. 18 ¶ 10.

12 This allegation is deemed admitted because Plaintiffs failed to deny it with a specific citation to particular paragraphs of
the cited affidavit. See Pls.' Stmt. ¶ 75; D. Conn. L. Civ. R. 56(a)3. In any event, under the sham affidavit rule, nothing in
the cited affidavit creates a genuine dispute as to this fact. See DeVecchis Dep. at 201-02.

13 Plaintiffs have not claimed a procedural due process violation on the basis of the Order. Even if they had, that claim
would be abandoned, because the Middletown Defendants discussed procedural due process with respect to the Order
in their memorandum, Defs.' Mem. at 21-26, and Plaintiffs failed to respond in their opposition. See Jackson v. Fed. Exp.,
766 F.3d 189, 196 (2d Cir.2014) (partial opposition which argues that summary judgment should be denied as to some
claims but fails to discuss others may result in abandonment).

14 Plaintiffs have not raised a genuine dispute of material fact as to whether the police reports were fabricated. Plaintiffs
disagree with a report's estimation of how many people were at Public on December 27, 2009. See Pls.' Ex. 3 ¶ 7; Defs.'
Ex. S. They claim that no gang members were present, but a report merely notes that a witness told an officer that



gang members were present. See Pls.' Ex. 3 ¶ 8; Defs.' Ex. S. The fact that the police reports were faxed to Middletown
Planning on December 31, 2009, the day that DCP Commissioner Farrell suspended DeVecchis's liquor permit on the
basis of the events of December 27, 2009, which are summarized in the police reports, and a day on which DeVecchis's
appeal to the Zoning Board of Appeals and his application for a modified special exception were still pending, see Stmts.
¶¶ 31, 36, 68, does not create a genuine dispute as to whether the report was fabricated or the police response was
staged, and is not probative of any alleged conspiracy. Speculative and conclusory statements in DeVecchis's affidavits
do not create a genuine dispute with respect to these issues. See Salvino, Inc., 542 F.3d at 310. Fabrication of the police
reports and “staging” of the police response are not reasonable inferences to be drawn from the record evidence.

15 Defendants rely on hearsay within a hearsay newspaper article to show that an incident occurred at Titanium to which
the Middletown Police Department's entire patrol shift responded. See Defs.' Ex. PP. Like DeVecchis, Titanium allegedly
entered into an agreement with the City after this alleged incident which imposed conditions on its continued operation,
including terms requiring the hiring of private duty Middletown police officers, installing an identification scanner, and
equipping security staff with two-way radios. See Defs.' Ex. EE.
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